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Commodity Credit Corporation, USDA § 1494.401 

receive bonus payments in accordance 
with § 1494.701(c). 

[56 FR 25011, June 3, 1991, as amended at 60 
FR 21039, May 1, 1995] 

§ 1494.401 Performance security. 
(a) Requirement to establish perform-

ance security. Prior to the submission 
of an offer to CCC in response to an In-
vitation, an eligible exporter must es-
tablish performance security, in a form 
which is acceptable to CCC, in order to 
guarantee the eligible exporter’s faith-
ful performance of the Agreement. If 
CCC enters into an Agreement with the 
eligible exporter, this performance se-
curity must remain in effect until its 
cancellation or reduction is authorized 
by CCC pursuant to paragraph (f) of 
this section. An offer made by an eligi-
ble exporter will not be considered if 
proof of the establishment of the per-
formance security is not made avail-
able to CCC by 3 p.m. on the date for 
which the offer is submitted for consid-
eration. 

(b) Form of performance security. The 
performance security must be accept-
able to CCC and may be an irrevocable 
standby letter of credit, a bond, or a 
certified or cashier’s check. If a stand-
by letter of credit is furnished as per-
formance security, the opening bank 
may be a U.S. bank or a foreign bank. 
If the standby letter of credit is opened 
by a foreign bank, it must be 100 per-
cent confirmed by a U.S. bank. If a 
bond is furnished as performance secu-
rity, the surety(ies) must be among 
those appearing on the list of approved 
sureties maintained by the U.S. De-
partment of the Treasury. If a cashier’s 
or certified check is furnished as per-
formance security, the bank issuing 
the cashier’s or certified check must be 
a U.S. bank. 

(c) Amount of performance security. 
The amount of the performance secu-
rity to be furnished to CCC in response 
to a particular Invitation will depend 
upon whether the eligible exporter in-
tends to select ‘‘Option A’’ or ‘‘Option 
B’’ for the timing of the bonus pay-
ment. If the eligible exporter furnishes 
performance security under ‘‘Option 
A’’ of the applicable Invitation, the eli-
gible exporter may request payment of 
the bonus after export of the eligible 
commodity but before entry of the 

commodity into the eligible country. If 
the eligible exporter furnishes perform-
ance security under ‘‘Option B’’ of the 
applicable Invitation, the eligible ex-
porter may request payment of the 
bonus only after the exported eligible 
commodity has entered into the eligi-
ble country. The applicable Invitation 
will specify the exact amount of per-
formance security for the eligible com-
modity required under either ‘‘Option 
A’’ or ‘‘Option B’’ and the method and 
rate for determining liquidated dam-
ages. After the exporter and CCC enter 
into an Agreement, the exporter may 
request CCC to change the performance 
security option for an entire Agree-
ment from ‘‘Option B’’ to ‘‘Option A’’ 
and, if CCC agrees to this change, the 
exporter will increase the performance 
security amount to the level required 
by the applicable Invitation for ‘‘Op-
tion A’’. 

(d) Additional security. The exporter 
shall promptly furnish such additional 
security as CCC may determine is nec-
essary to protect CCC under an Agree-
ment if the surety(ies) or obligating 
bank: 

(1) Becomes unacceptable to the U.S. 
Government or CCC; and/or 

(2) Fails to furnish reports on its fi-
nancial condition as required by the 
U.S. Government or CCC. 

(e) Right to funds under the perform-
ance security. If CCC enters into an 
Agreement with an exporter under the 
EEP, CCC will have the right to funds 
from the performance security estab-
lished by the exporter for such Agree-
ment to recover: 

(1) The amount of any bonus paid to 
the exporter under the Agreement if 
the exporter fails to perform in accord-
ance with such Agreement; 

(2) Any funds owed by the exporter to 
CCC related to the specific EEP Agree-
ment for which the performance secu-
rity was established, including those 
for liquidated damages, discounts for 
late performance, overpayments made 
by CCC, storage charges, or other dam-
ages or charges as determined by CCC; 
and/or 

(3) Any amounts or funds that could 
be owed by the exporter to CCC in ac-
cordance with subparagraphs (e) (1) and 
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(2) of this section for unfulfilled obliga-
tions under the Agreement if the per-
formance security should expire prior 
to the exporter’s fulfillment of these 
obligations. Should the exporter fulfill 
these obligations, in accordance with 
the Agreement, after CCC has drawn 
upon the performance security, CCC 
will return the funds drawn to the ex-
porter or other appropriate party, as 
determined by CCC. CCC may return 
the performance security if it deter-
mines that the exporter is not liable 
for any damages incurred by CCC as a 
result of the exporter’s failure to fulfill 
its obligations under the Agreement 
and that the exporter will not retain 
any bonus payment which was not 
earned. 

(f) Cancellation or reduction of perform-
ance security. (1) CCC will agree, upon 
request by the exporter, to a cancella-
tion of the performance security estab-
lished for an Agreement when CCC de-
termines, on the basis of evidence pro-
vided by the exporter or other evidence 
available to CCC, that: 

(i) The exporter has fully performed 
under the Agreement; 

(ii) The exporter has fully com-
pensated CCC for all costs incurred or 
damages suffered by CCC, unless CCC 
has determined to hold the exporter 
harmless for such damages pursuant to 
§ 1494.801(d) as a result of the exporter’s 
nonperformance of the Agreement; or 

(iii) It is no longer in the best inter-
est of the EEP to require the exporter 
to maintain the performance security, 
and the exporter submits to CCC a 
written statement agreeing that all 
other terms and conditions of the 
Agreement will remain unchanged 
pending final resolution of the export-
er’s liabilities to CCC. 

(2) To support a request for the can-
cellation of performance security fur-
nished in connection with an Agree-
ment, the exporter must provide to 
CCC evidence of the export of the eligi-
ble commodity as provided by 
§ 1494.701(c), and the entry of the eligi-
ble commodity into the eligible coun-
try or countries. The entry certifi-
cation must be in English or accom-
panied by a certified or other trans-
lation acceptable to CCC. To show 
entry of the eligible commodity into 
the eligible country, the exporter must 

furnish to CCC an original certification 
signed by a duly authorized customs or 
port official of the eligible country, by 
the eligible buyer, by an agent or rep-
resentative of the vessel or shipline 
which delivered the eligible commodity 
to the eligible country, or by a private 
surveyor in the target country or other 
documentation deemed acceptable by 
the GSM showing: 

(i) That the eligible commodity en-
tered the eligible country; 

(ii) The identification of the export 
carrier; 

(iii) The quantity of the eligible com-
modity unloaded; 

(iv) The kind, type, grade and/or class 
of the eligible commodity; and 

(v) The date(s) and place(s) of unload-
ing of the eligible commodity in the el-
igible country. 

(3) If the exporter makes multiple 
shipments against a sales contract 
with an eligible buyer, CCC may agree 
to a proportional reduction in the 
amount of the required performance se-
curity when the exporter has furnished 
evidence that the exporter has per-
formed under the Agreement with re-
spect to a particular shipment. 

(4) Upon the payment of liquidated 
damages by an exporter to CCC under a 
specific Agreement or the determina-
tion by CCC, pursuant to § 1494.801(d), 
to hold the exporter harmless for the 
payment of liquidated damages owed to 
CCC under a specific Agreement, CCC 
will allow the exporter to cancel or re-
assign that portion of the performance 
security opened for such specific 
Agreement that would relate to the 
value of the liquidated damages. 

§ 1494.501 Submission of offers to CCC. 

(a) Consideration of offers. Unless oth-
erwise specified in the Invitation, CCC 
will consider offers on a daily basis 
from the date of issuance of the Invita-
tion until such time that CCC an-
nounces that offers will no longer be 
accepted under the Invitation, the 
total quantity of the eligible com-
modity announced in the Invitation 
has been awarded, or the Invitation has 
expired as indicated by the expiration 
date shown in the Invitation. 

(1) Prior to the submission of an offer 
to CCC, the eligible exporter must have 
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